HERAMBA CHATTERJEE SASTRI*

SOME NEW LIGHTS ON THE COMMENTARIES
OF THE DAYABHAGA BY JIMUTAVAHANA

Hindu law in its initial stages was studied by the Furopean jurists
with a very critical eye. Some of them have become extra-critical by
announcing that there is nothing like Hindu Law. As early as in 1877,
7. H. Nelson of the Madras Civil Service has raised the question: « Has
such a thing as Hindu Law at any time existed in the world? Or is it
that Hindu Law is a mere phantom of the brain, imagined by the Sans-
kritists without law and lawyers without Sanskrit 1? ».

There are others headed by Mayne who speak in eulogistic terms
about the worth of the Hindu Law. He rightly observes that Hindu Law
has the oldest pedigree of any known system of jurisprudence. According
to him, no time or trouble can be wasted, which is spent in investigating
the origin, development and the cause of its influence. It cannot be
denied that India has not only been productive in deep thinkers, eminent
founders of world-religion and gifted poets, but she has brought forth
a system of law which after spreading over the whole of the vast con-
tinent of India, has penetrated at an early period into Burma and Siam
and has become the foundation of written law in these two countries 2

Jolly in his Outlines of an History of the Hindu Law (Calcutta, 1885)
pertinently observes: «For all researches into the early history of
institutions, India is the very country. Moreover, inspite of its generally
archaic character Indian legislation in some respects has early reached
a degree of perfection equal or superior to anything to be met with in
the contemporaneous law-codes of Europe » (p. 3).

For Hindu law it is to be noted that theoretically the Srutis or the

* Professor, Sanskrit College, Calcutta.

1. This has been refuted by Mayne in his article « Hindu Law in Madras ». Vide,
R.B. PaL, The History of Hindu Law, T.LL., 1930, Calcutta, 1958, p. 2.

9 There are several important contributions on this point and of the important
ones the following may be referred to: J. Joiry, Hindu Law and custom, pp. 89-95;
R. Lingat, Buddhist Manu or the propagation of Hindu Law in Hinayanist Indo-
China, in A.B.OR.I., Vol. XXX, pp. 284297.
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Vedas are to be regarded as the primary authority on all questions re-
lating to the proper conduct of a man, including questions falling within
the sphere of positive law, wherever any guidance may be obtained from
them with reference to such questions. The Srutis contain very little of
lawyer’s law. There are no doubt a few passages containing incidental
allusion to a rule of law or giving an instance from which a rule of
law may be inferred. For all practical purposes we are to refer to the
Smyrtis or Dharmasastras, the authority of which is derivative in cha-
racter. Not containing a direct record of the revelation, it is advanced
that they embody the purport of the Vedic text as recollected by the
sages and it is contended that even where the Vedic texts corresponding
to the precepts contained in the Smytis are not expressly found, it must
be inferred that they did exist but have now been lost owing to the
frailty of human memory or some other cause of a similar nature,

Jaimini therefore declares that the Smyrtis having been compiled by
the sages who were also the repositories of the revelation, there arises
the interference that they are founded on the Sruti and should therefore
be regarded as authoritative 3.

There was controversy regarding the exact number of writers on
Dharmasdstra and it is quite likely that conflict will arise in the direc-
tives contained in different Smrtis and in this respect the decision of
Brhaspati on the point is to be regarded as the guiding factor. What
he says is that the superiority of Manu is to be recognised in view of
the fact that his text embodies the true implication of the Vedas and
as such any text opposed to that of Manu is not to be approved:

Vedarthopanbandhrtvat pradhdnyam hi manoh smrtam /
Manvarthaviparitd ya sa smytiv na prasasyate [/ Brhaspati. Sar, 13.

The commentators often take upon themselves the task of recon-
ciling apparently conflicting texts after harmonising them into one con-
sistent whole. Sometimes the texts are turned and twisted in interpre-
tation so that they may be brought to a position where they may stand
together without contradiction. These ingenious devices often render
these texts going far away from the original texts they were commen-
ting on. The Bhdsyas specially often are having a tendency of working
too long on mere threadwork so much so that the original link remains
lost and the work suffers from the burden of useless and unnecessary
commentatorial accretion.

But the commentaries of the Dharmasistra in the form of Niban-
dhas present a new technique of harmonisation. Not being directly affi-
liated to any particular text as in the case of the Tikdakaras and the
Bhasyakdras, the writers on digest enjoy much more freedom of discus-

3. Api va kartrsamdnydt pramanam anumdanam sydat. Mimamsadarsana, 1.3.2.




Some new lights on the commentaries of the Dayabhaga of Jimitavahana 271

sion in comparison. They attempt to collect identical directives from
different Dharmasastras and what they do is in the form of systema-
tising the whole affair after removing the contradictions and differences
of opinion. There is of course no hard and fast rule to demarcate a
commentary from a digest and in fact the commentary by Apararka
on the Yajiavalkyasamhita is a digest in the real sense of the term.
The same may be stated in respect of the commentary of Vijfianesvara
and that of Nanda on the Visnusmyti. The following observations about
the commentaries and the digests deserve attention: « The truth is that
commentaries and digests, like the Mitdksara and Viramitrodaya owe
their binding force not to their promulgation by any sovereign autho-
rity but to the respect due to their authors and still more to the fact
of their being in accordance with prevailing popular sentiment and
practice. Their doctrines may often have moulded the usage, still more
frequently they have themselves been moulded according to prevailing
usage of which they are only the recorded expression »*

In this context one may refer to the commentary of Kulliikabhatta
as the representative 77kd, where he often by way of criticising others
makes it a point to find out the meaning of the verse on which he com-
ments. Thus the concluding lines of the commentary are interesting:

Sardsarapraparicavidhau Medhatithes caturi

Stokam vastu nigidham alpavacanad Govindarajo jagau /
Granthe’smin Dharanidharasya bahusah svatantryam etavati
Spastam manavam arthatattvam akhilam vaktum krto’yam Sramah [/

He is critical of Dharanidhara thus:

Parampariyam d@mndyam hitvd vidvadbhir ddrtam [
Pathantaram vyaracayan mudheha Dharanidharah [/

Self-aggrandisement and vanity often are marked features in such com-
positions as we find there:

Prayascitte bahwmunimatalocandd yan mayoktam

Sadvyakhyanam khalu munigiram tad bhajadhvam gunajiiah /

Naitan Medhatithir abhidadhe napi Govindardjo

Vyakhyataro na jagur aparepy anyato durlabham vah [/
(Com. on the last verse of Chap. XI)

The Bhdasya of Medhatithi may similarly be stated to be repre-
sentative of the Bhdsya type of commentaries. Here by working on the
thread of the text of the original Dharmasdstra the writer introduces
many points, some times some of which are not relevant to the context,

4. Jogdamba Koer v Secretary of State for India in Council (1889) 16 Cal, 367,
375; Maharaja of Kolpur v Sundaram (1925) 48 Mad. 1.65.

Ref. Mayne’s Treatise on Hindu Law and Usage, 11th Edition, Madras, 1925, p. 2,
f.o.c.
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but which are of immense help for understanding social and legal con-
dition of that period.

The Nibandhakaras, as already pointed out, try in their own way
to collect the available points of similar nature, and to remove the
apparent contradictions involved therein, but in no case they are ready
to be critical of the directives of the original Dharmasdstra-writers %,
In that respect they are of more interest than the commentaries.

Broadly the subjectmatter of the Dharmasdastra is classified under
three heads, namely, Acdra, Vyavahdra and Prayascitia. Parasara, it may
be pointed out here, though claiming himself as specialist in respect of
formulating laws for the Kali age, has dealt with two topics out of three,
namely, Acara and Prdyascitta.

We are concerned here with the Vyavahara portion and therein also
with the most important constituent of the same, namely, inheritance
(ddya). Of the important Nibandhas dealing with Daya, the following
deserve mention:

Krtyakalpataru by Laksmidhara (1100-1150)

Dayabhdga as part of Dharmaratna by Jimiitavahana (1100-1150)
Smyrticandrikd by Devanabhatta (1200-1225)

Vyavaharanirnaya of Varadaraja (1200-1300)

Vivadaratndkara of Candesvara (1290-1370)

Vyavahdra-portion of the Mdadhavabhasya prepared independent of
the Bhdsya on the Parasarasmyti, which does not discuss Vyavahdra
(1300-1380)

Madanaparijata, compiled under king Madanapala (1360-1390)
Viviadacandra of Misarumiéra (1400-1450)

Madanaratna of Madanasimha (1425-1450)

Vyavaharasara of Dalapati, a part of Nrsimhaprasida (1490-1512)
Sarasvativildsa compiled under patronage of Prataparudradeva (1500-
1525)

Vivadacintamani by Viacaspatimisra (1500-1550)

Dayatattva by Raghunandana (1520-1575)

Vivadatandava by Kamaldkarabhatta (1610-1640)
Vyavahiramayiikha by Nilakanthabhatta (1615-1645)

Viramitrodaya (Vyavaharaprakasa) by Mitramisra (1615-1645)
Vivadarnavasetu, compiled by eleven traditional scholars under Bri-
tish patronage (1773)

Vivadabhangdrnava by Jagannatha (1792-94)

Dayakramasamgraha by Srikrsna Tarkalamkara.

Jimiitavdhana is the leader of the Bengal school specially in respect
of inheritance (ddya) and his contribution in this respect is contained

4a. Pratéparudra in his Sarasvativilasa makes distinction between Tikakdra
and Nibandhakdra in the following lines: ...fikakdraih vijidnayogiprabhytibhih
nibandhakdraih kularkalaksmidharaprabhrtibhih..., p. 14 (Ed. R, Shama Sastry, My-
sore, 1927).
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in the portion Ddyabhaga which is a part of his greater treatise entitled
Dharmaraina. Thus we have the colophon:

Iti pdribhadriya—mahdmahopddhyc‘zya—s’ri~]imﬂtavdkanak_rzau Dharma-
ratne Dayabhagah samaptah.

His other work, namely, Vyavaharamdtrkd, a treatise on general
procedures of Vyavahara?®, is also designated as Nyayamairka.

(Paribhadrakulodbhiitah Sriman Jimitavahanah [
Vidusam paritosaya nirmame nyayamdtrkam [/
Last but one verse of the text).

The colophon does not contain any positive information whether this
text was also a part of the bigger text Dharmatna or not:

Iti pdribhadra-mahc‘zmahopddhyciya-s’ri—]imﬁtaviihanakrtd
Vyavahiramatrkd samaptd.

His other treatise Kalaviveka, dealing with different months (ma-
sader nirnayah), intercalary month (adhimdsa), the rites and rituals to
be performed in those months and the like, has also been stated in the
colophon to be a part of the Dharmaratna:

Iti p&ribhadﬁya-mahc’imahopcidhyiiya—jimataviihanak_rtau
Dharmaratne Kalavivekah samdaptah.

Interesting is the remark of the author in the concluding lines:
Karatalagatamalakam iva kalam balo’pi viksate yena /
Jimiitavahanakrtah param jayati // (p. 380).

There is hardly any text, specially a Nibandha, other than Jimita-
vahana's Dayabhaga which has earned the unique distinction of being
commented on by a very good number of commentators. The Catalogus
Catalogorum records as many as fifteen commentaries on the Dayabhaga:
by S$rikrsna, Acyutananda, Umasambkara, Gangadhara, Gangarama, Nila-
kantha, Mahe$vara, Raghunandana, Ramabhadra, Srindtha, Sadasiva,
Haridiksita, Vaidyanatha and Ramanatha®.

The text has been published several times and in most cases with
the commentary of Srikrsna Tarkalamkara. One edited by Laksmina-
rayana Sarma was published as early as in 1829 (Calcutta). The edition
of Dayabhaga by Bharata Candra Siromani Bhattacarya (Calcutta, 1863),
contains six commentaries, namely, of Srinatha, Ramabhadra, Acyuta-
nanda, Mahesvara, Raghunandana and $rikrsna Tarkalamkara. The texts

5. Ed. by Sir Ashutosh Mukherjee in the Memoirs of the Asiatic Society of
Bengal, Vol. I1I, No. 5, pp. 277-353, 1912.

6. P.V. Kang in his History of Dharmaéastra, Vol. 1, pt. 11, Revised edition,
Poona, 1975, pp. 104445, more or less has the same list.

18 INDOLOGICA TAURINENSIA VI
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as well as the commentaries are printed in Bengali characters. Because
of the special importance of the view of Jimfitavahana relating to the
Uparamasvatvavida (i.e. the sons become entitled to the property of the
father after his demise only) as opposed to the Janmasvatvavida (the view
that just on birth the sons get the right to inheritance in the ancestral
estate — lokaprasiddham eva svatvam. Loke ca putrddinam janmanaiva
svatvam prasiddhataram napahnavawm arhati. .. utpattyaivarthasvamit-
vam labhetety dcaryah iti gautamavacandc ca. .. Tasmdt Paitrke paitd-
mahe ca dravye janmanaiva svatvam, tathdpi pitur avasyikesu dhar-
makytyesu vacanikesu prasddadanakutumbabharandpadvimoksadisu ca
sthavaravyatiriktadravyaviniyoge svatantryam iti sthitam. Sthavare tu
svdrjite pitradiprapte ca putradiparatantryam eva. on Ygj. 11.114. In his
commentary on Y4gj. I1.121 Vijhanedévara elaborates the point further
thus: Tatha sarajaskdyam matari sasprhe ca pitari vibhigam anicchaty
api putrecchayd paitamahadravyavibhidgo bhavati. Tathavibhaktena pitrd
paitamahe dravye diyamane vikviyamane va pautrasya nisedhe’py adhi-
karah, pitrarjite tu na nisedhadhikarah tataparatantratvat. Anumatis tu
kartavyd) as advocated by Vijhidnesvara, whose view is accepted
throughout India except Benagl, where the view of Ddyabhdga is in
vogue; this text (Dayabhaga) has received attention of the commentators;
all from Bengal. It is further interesting to note that of all the commen-
taries on the text, that from the pen of Srikrsna Tarkalamkira has been
regarded as the standard commentary. Some sub-commentaries (Tip-
panis) have been composed on this commentary and that shows the
importance of the commentary.

The earliest commentary on the text is by Srindtha, son of Srikara’.
The second commentary of the text comes from the pen of the son

of Srindtha. He is R@mabhadra who in his introductory remarks speaks
of his identity thus:

Alocya tatanirmitanibandham dradhya visvesvaram [
Arydcdryas tanute vivrtim imam dayabhagasya []

The colophon derserves mention:

Iti Srimahdamahopddhydya-srindthicarya-ciiddmanitanuja-sri- Rdama-
bhadra-nyayalamkarabhattacaryaviracita Dayabhdagatikd samdptd.

7. The text starts with the verse of introduction:

Srikardcaryapuilrena prdcirainena dhimatd /
Tippani ddyabhdgasya $rindthena vidhivate [/

Srikrsna constantly copies from this very commentary by Srindtha and often
cites the opinions of Cidamani to correct or confute them. For details regarding
the contribution of Srindtha vide the most informative paper, « Srinatha Acarya-
Cidamani, a Smyfi-writer », by Dr. R.C. Hazra, in the Annals of Bhandarkar
Oriental Research Institute, Vol. XXX1I, Parts, I-IV, 1951, pp. 34-52.
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He follows generally the line of approach of his father Srinatha and
on occasions comes forward to resist any attempt of attack on his
father’s view®.

An incomplete commentary by another Ramabhadra has been
unearthed by me from amongst the unsorted and unsystematised papers
of the Government Sanskrit College, Calcutta, and now numbered as
Smrti. 8/90. (Seven Folio, size: 17x 3; 8 lines in a page). This was edited
by me in Our Heritage, Vol. VI. part. 1, January-June, 1958, pp. 43-54.
Kane unfortunately confuses this with the commentary by Ramabhadra,
son of Srinatha’.

This commentator often criticises the view of Ramabhadra, son of
Srindtha:

..1ti Cadamanibalakotam balakoktam eva. Again: Ciidamanisutena
tu...

He is often critical regarding the views of Srikrsna, Acyuta Cakravarti
and others. Unfortunately the commentary in its incomplete form has
been available up to the discussion on Vibhdga only. Let us wait for
the day when the missing portions will be traced.

The commentary by Mahe$vara Bhattacarya is also not complete. It
covers upto the 11th Chapter, Section 1, dealing with the right of the
wife to succession (patnyadhikara). Bharata Candra in his printed text
has the following comments:

Itah param Mahesvara-bhattacarya-pranita-tikayah adarsasyatyantd-
bhavavasatah mudrankanam na jatam. Anumiyate granthakarah pratyi-
havyithopasamandsamartha evabhilasitasandarbhasamdpanavakasam na
lebhe iti.

This commentary is posterior to those of Ciidimani and of Acyuta,
both of which are cited in it and is probably anterior to that of Srikrsna,
or at least nearly of the same date. Colebrooke observes — « They differ
greatly in their expositions of the text both as to meaning and as to
the manner of deducing the sense, but neither of them affords any
indication of his having seen the other’s work ».

The Dayabhagasiddhantakumudacandrika by Acyuta Cakravarti is
anterior to that of Srikrsna but subsequent to Cadamani’s. He often
refutes the view of Ciidamani (..ity dcarya-ciiddamani-matam pratyuk-
tam). He refers to his own commentary on the Sraddhaviveka of Stla-

8. His other work is Smyrtitattvavinirnaya or Vyavasthd-samgraha, a collection
of rules on various matters relating to Dharmasdstra, namely, Tithi, Dana, Sraddha,
Prayascitta, Suddhi and Udvaha. In the colophon he speaks of himself as Navadvi-
panivasi. He should be distinguished from Ramabhadra Nyayalamkara, author of
the Karikd on Suddhitattva. For details vide the article of M.M. Chakravorty, in
JR.A.S., vol. XI, No. 9, New Series, 1915, pp. 349-51.

9. History of Dharmagastra, Rev. Ed. 1-II, p. 71L
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pani (Anyad asmatkyta-Sraddhaviveka-tippanyam anusandheyam, p. 44, in
the Edn. of Bharatacandra). It is more closely followed by Srikrsna, but
mostly without mentioning the author. Mahesvara refers to the view of
this commentator.

Raghunandana, the celebrated author of the twentyeight Tattvas
(Astavimsatitattva also called Swmyrtitattva) has also to his credit a
commentary on the Dayabhaga:

Snigdhajimiitasankdsam natva nardyanam vibhum /[
Vyakhyanam dayabhdgasya kurute Raghunandanah [/

Colebrooke in his introduction to the translation of Dayabhdga has
doubted the genuineness of the commentary, but in the colophon we
have the same introductory observations as we find in other texts:

Iti Srivandyaghatiya-hariharabhatidacdrydtmaja-Raghunandana-bhat-
tacaryakrtd dayabhagaiikd samdaptalo,

The best commentary on the Dayabhdga is by Srikrspa Tarkalam-
kara. Colebrooke speaks of Srikrsna and his work as: « This is the most
celebrated of the glosses on the text. It is the work of a very acute
logician, who interprets his author and reasons on his arguments, with
great accuracy and precision; and who always illustrates the text, gene-
rally confirms its positions, but not unfrequently modifies or amends
them ».

(The Sanskrit College Library, Calcutta has a manuscript of the
commentary by Srikrsna in Telegu character. No. Smrti. 334).

It is being stated for information that Kyspacandra Tarkalamkara
(1864) composed a Bengali translation of the commentary of Srikrsna.
It is yet unpublished 1.

We have another commentary on the text by Krsnakanta Vidyava-
giSa-bhattacarya. The colophon states that he was an inhabitant of
Navadvipa (navadvipanivasi). This was published after necessary cor-
rection by Bharata Candra Siromani in Calcutta in 1866. This covers the
portion dealing with the succession of the sons of the brothers. The
author explains the reason as to why other portions have been left
uncommented:

Itah Sesasydtisugamatayd vicardasambalitatayd ca tadarthdavagamo na
tikam apeksate iti 11k maya na krtd.

10. The text along with English translation was published by G.C. Sarkar,
Calcutta, 1904. Besides the article by M. M. Chakravarty in J.R.A.S,, Dr. R.C. Hazra
has an illuminating article published in the Bharatiya Vidya, Vol. XI, Nos. 3 and 4,
1950, under the title « A note on Smarta Raghunandana’s works and time ».

11. For reference vide, HEM CHANDRA BHATTACHARYA, Vangiva Mahamahopadhydya-
jivani, Calcutta, Pausa, 1879, p. 101.
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This commentary is highly scholastic and the author in a very good
number of cases criticises the views of Srikrsna.

The best sub-commentary (Tippani) on the Dayabhagaprabodhini of
$rikrsna Tarkalamkara is by Krsnanatha Nyayapaficanana (published in
Bengali character in Calcutta, Sakabda, 1813). It is unique exposition of
the scolastic commentary of S$rikrsna. The author introduces himself
thus:

Navadvipasannabhiimau érimadbhagirathitate |
Gramam pirvasthalim nama viddhi vasasthalim mama [/

The author was born in 1775. He is the ninth descendant of Arjuna
Miéra of Mithila, the great commentator of the Mahabhdarata. He is author
of several commentaries and of the digest, Smyrtisiddhanta, Vols 1-3 L

Madhusiidana has composed a Tippani on the commentary of 8ri-
krsna and the single manuscript is lying in the Library of the Sanskrit
College, Calcutta, No. Smyrti, 1391. The author appears to be Madhusi-
dana Smrtiratna, who was born in Navadvipa in B.S. 1239. First a scholar
in Nyaya, he was later dedicated to the study of Dharmasastra and has
composed commentaries on the Ekdada$itattva, Malamasatattva, Tithi-
tattva, Prayascittaviveka, Dattakacandrika and the Dattakamimdmsa 13

Besides these commentaries, we have good discussions on Jimita-
vahana's Dayabhdga in the digest, Vivadabhangarnava of Jagannatha,
the original text of which still remains unpublished. Colebrooke’s Digest
of Hndu Law, translation of the text of Jagannatha is a remarkable
contribution deserving special mention.

Ramanatha Vidyavacaspati, in his Smrtiratnavali (Dayabhagaviveka,
Folio, 52 speaks of his commentary on the Dadyabhaga — Sa ca
matkrta—jimﬁtavdhanakrta-ddyabh&ga—ﬁkﬁydm anusandheyah) discusses
the definition of Daya as presented by Jimiitavahana. Though a digest,
it partakes of the nature of a commentary and has been printed as
Appendix C to the Dayabhiga edited by me (see pp. 106-108).

In the same text he refers to Lilavati commentary, which still re-
mains untraced (Adhikam Lilavatitikayam. Folio, 52).

Colebrooke in his preface to the translation of Dayabhaga states that
the text attained a considerable degree of authority in some of the
districts of Bengal. The manuscript is lying with the Library of the
Sanskrit College, Calcutta, No. Smrti, 193.

The Dayabhaga of JimGtavahana Vol. 1. along with all the commen-
taries, sub-commentaries, translations in Bengali, English and Hindi and
exhaustive explanatory notes in English, has already been edited by me
(in Calcutta, 1978) and the text is already in the market.

12. For reference vide Bangavasi, 23rd December, 1911.
13. For reference vide, Vangiya Mahamahopadhydya-jivani, pp. 21-22.
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Incidentally it may be of interest to note here that it has become
my privilege to come across a good number of manuscripts which are
directly connected with the concept of Ddya of Jimfitavahana. They are
being processed together and it is expected that a good number of
them will be published in the form of Appendix to the next part of the
Déyabhaga.

The texts are as follows:

1

2.

P

. Dayabhagapravacana by Vaidya Gangadhara, Ms. No. Smrti, 977,

Ddyabhagapatrika

. Dayabhagasiddhanta
. Dayabhdgavinirnaya
. Dayabhaganirnaya

. Dayabhagatippani

. Dayabhagavyavastha
. Dayadipika

979. Complete.

Small treatises on certain topics on Ddya
mainly on the definition. Nos. 2420; 2425;
2723 etc.

Author not known. No. Smrti, 1357.

by Kamadeva. No. Smrti, 195.

by Gopala Nyayapaficinana, No. Smrti,
1198; 1319; 1340 etc.

by Vrajandtha Vidyaratna. No. Smrti, 1389;
2182.

by Sarvabhauma. No. Smrti, 2227; 3079.
by Vidyanidhi Bhattacarya

(For details vide, Journal of the Asiatic So-
ciety of Bengal, Vol. XVI, Nos. 1-IV, com-
munication by H.N. Chatterjee, pp. 157-159,
1974) .

14. The numbers of the manuscripts are those of the manuscripts in the Govern-
ment Sanskrit College, Calcutta. For other allied references vide H. CHATTERIEE, Ddya-
bhdga, vol. I (Calcutta, 1978), pp. 101-112.
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